OFFICE OF THE ATTORNEY GENERAL OF TEXA$
AUSTIN

GEmaLD C. Mann
ATTOanEY GENERAL

Honorsable Lasocox Clles

Comnis fonsr of the Cenerel lLoend 0ffic
Austin, Texus

Dear Mr, Cilesy

Opinion Mo
Rej Hight of

S. 1986, vy ers
ing purchesedof
and after subse=

hgons ider atfon dy this
380, written iay 9, -
pinon thorete of May 16,
x2d to you,

1959, end ha ~upp1a»ent-
1939, voth\opiniocns &

aquest for o reconsideration
2 the following atetement of
the partiouler situstion now

y 6, 1900. Z2cetion 78, Elook B},

¢h Gounby was awardo& by the Sicte
Re ¥ crlcwald at e prioo of %1,00
with e 4ry grezing olamsifiecztion,

Y forfeiture snd reinstatement of such
n 1902, the southeusst 1/4 of Ssotion 78
wasg, on.Rovamber 28, 1908, oconveyed by XK. 7o
Criswezld to H., C, “clle, and such southaszst
1/4 of seid section was pleesd in o eeperate
agoount in the land Office,

On July 1, 1027, the sale covering the
southesat 1/1 Sen%lon 78 was forfeited
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Honorsble Basocom CGlles, Popre &

for non-payment of interest, Ther:efter, on
Cetober 2, 1950, the southeast 1/4 of seoticn
7€ was evwsrded {:y the Ctate to 1. Ay Caney

at a prios of {10,400 per a-re, under 2 mineral
end grariey olas:irieation,

Cn October 13, 1939, the B=le to Casey was
forfeltad for ncn-paynent of interest, aml scid
treot was put vy for sale on Jenusry 2, 1940,

Ae Ty Smith w28 the high bidder st zuch s:le
with ¢ bid of 310,20 per 25re, dut £1l bids wers
re jeoted by the Sohool land Roard,

On Jenusry 20, 1940, @=litsr Darlingten, Jr,
mzie applicntion ¢o reinstate szid southeast 1/4
of sectlon Y8 under the oripinal saule $o0 P, %,
crig:r1d and tendor=2d the sam of $95.15, whish
amount is sufliclent to reinsteties the scoount
under that s:le, 4f th: richt %o suoh reinst:te-
ment exists,

In this oonarotlon, we sssuns that ¥ulier narling-
ton, Jr. 18 now ths le;al owner of such rights as wsre
Gwned by He ©, V2lls at the time of the 1927 forfeiture,
If this is not so, Darlington, of eourso, would have no
right of reinstatement as ho would be an entire strenper
to the title to this land and to any richts therein,

Your request for an opinion then prooesis a8
follovist

*This office is in reoeipt of ¢two opinlons
from your Department, C(pinion 0=%60, dzted Moy
9, 1935, and supplemsntal opinion, O«760, dated
May 16, 1939, both of vwhioch hold, in effeett
tthat the msre ripght of reinstatamcnt without
being exsreisced by making a writiten rejuest for
reinstetemont and paying the money into the
treasury ss regulred Hl.&rticlo 6326, is not
sufficiant right es w resluds reinatatemnt
of the oricinal forfoiting owmert!, These
opinions vould ellow reinstatement 4n the in.
stance set out abvove of {1,00 per aore szle
bearing & «ry grazing classificatlon and would
deprive the State of ths Ybererits to de gsined
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under a pos=idtle relinstatenant under the
Le Ae Cacsy ple, vhioh woa for (10,40
per scre ani bore s minsrs] oles-ification,

wiuch of the Fublic School Lend, owned
by the Stete at the present time, hae Ybeen
purchased and forfeited ot least twice ~ the
Tirst sule Vesring e ¢ry greazing olessifioca-
tion and the lster sale beering a2 minersl
clascificstion. 7To ellow reinstetemsnt under
the first scle would deprive the State of eny
nminorel intercet in gush land, It would have
& mineral ressrvation under the later esle,

"It has boen the yrsotice of thie ofrics
for many yezrs to hold that the last ssle only
was subjeet to refnstztement and thut an out-
stanéing richt of relnstatozent preocluded an
orifsinal forfeiting coner from bhevins his sole
reinsteted, Meny reople, in former ycars,
have deen informed slong thet lire by this
offioce and have aojuiesoced in thet interprs-
tation of the law, o :

mSinoe reither of the above mont loned
opinione sppecr to be conference opinions
and sinze it iz of paramount importence to
the State sné to the Fublis Sehool Fund to
deternine whether the right to reinstate &
prior forfeitsd ssle exiats in situations
&8 sst out ebove, I =a respeotfully regueste
ing thet you give ms & oonferenee opinion on
the follovwing questiont

¥Tes the right of reinetstezent held
by L. A. Casey a 'vested right in e
third person® which would preslude
the reinatotement of the gale of the
SE 1/4 ef Seo, 78, Ilk,Bl, Dby the re-
cord ownsr under the originel sale to
Re ¥e CSriswalde®
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Turther invostipation of the Land Offizce records
diselosss the feot that more than ona million seres of
publio schsol lands heve heretofore boen twice g0ld end
tnice forfeited, thus plaoins such land in the senme estepory
as the partlioulsy 160 scores imguired sbout b you imsofar
as the right of relnstatement by the original purchesszr
notwithstonding & socond s:le gnd second forfeiture iz
conoarned, The records of the Conerel ilesnd COf 3ce further
revesd that the oririnzd) s:les of seversl million sores of
public land have heretofore besn once forfeited, ené such
lanés s0ld e seecnd time, If, in the future, the seccond
szles of such lands ero forfelited for non-payment of intaorest
or from other e2ugcg, all of those sevaral million soree
will be glecod iu the sape category &s the 160 gores ine
ruired adout by you with respeet to the right of the origs-
nal purchaser to reinstate the oripinel sale notwithstanding
the ssaond scole,

It ia furtbor shown by the records &f the Genersld
Lend Office thet in the ¢rest majority of osscs the scoomd
Bsle, sfter the first foxfoliture, wes mede by the Stete at
& higher price than the first sule, ¢nd that tho second sile
was ofter wade with a mineral clas:iflostion, thus re~
sery t¢ the State an interest in the nminerzls, whersass
the original ssles on much of the pudlic school ianda _
were mede under o 4dry grazing, non-minersl clascificetion,
without eny mineral reservation to the State, _

These faots ero elluded to in ordesr to make oleay
the loss which will necessarily be suffercd by the State
from e holdin: that the rirht of reinststemsnt under e
forfeiture of ¢ second s#:le does not bar the riecht of ree
inetetement under & first ssle, The loss reculting to the
State frox suck & holding results from the faot thet 1t
has been decided by the Taxce courts that the reinstetemant
statute, Article €326, K, C. S° 1925, gives to the for-
feliting ovner, i rights ol third parties have not intere
vened, the right of roimstotemcnt et the s=me priee end with
the same mineral reservstion es wae ocontsined in the orirsinad
s2)e to him, Seoe Megnolla Petroleowr Ce, Ve Wzlker, 126
Tex, 430' B3 G. Ve (2) 29,

The forepoing lencthy #tatement has boen made in
order to mcke elesr the scope snd importance of the guestion
involved. -
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Your inguiry £s as to whether or not an outstending
right of reinststemant (that incident to the second sale)
is suoh & right es will operate to ber the right of re-
instztement under the first ssle,

Artiels ©326, =, C. S. 1925, the Reinststerent
Gtetute bere involved, provides as follougs

"If any portion of the interzst on any sale
ghould not be paid vhon éuwe, the lend shall be
subject to forreiture by the Co -missjoner enter-
ing on the wrepper containing the pepere *Land
Forfelited!, or words o similar ixport, with the
date of suoh uction and sign it officially, ond
thersupon the lend and all payments shsll bteo fore
folted to the Stoto, ani the lands shell be ofe
fored for scle on a subsequent s2le date, In
eny ozse where lends have deen forfeited to the
Stzte for the none-peyment of interest, ths pure
chasere, or thelr vendecs, may have their clains
reinsta{sd on their written roquest, by paying
into the Tressury the full smount of interest due
on suoh oleim up to the date of reinstatement,

rovided that no rirhts of third persone may have
En‘t'ervone! in all such eases Eg orIgEai
obligetions und penslties ahaﬁ. thereby becoms

88 binding es 4T no forfelturce had eaver occurred,
If eny purchasexr shall die, his heirs or legal
roprosentzt ives shall heve one yoar in which

t0 make payment aftor the firat day of November
next efter suoh death, Nothing in this article
shall inhitit the State from instituting such
lege) proceedinge az may be nooessary L0 enforos
such forfeiture, or to recover the full amcunt

of ths interest &n? such penalties a8 pey be due
the State at the tizme such lorfeiture occurred or
to proteot eny other right to suck land,." (Under-
scoring ours)., :

The answer to your qQuestion depends wpon ths
construotion end effect to do given to that portion of
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Article £326 whioh provides for reinstatemsnt of forfeited
sulos "provided thet no réﬁ.hts of third i:craans nay hove
intervencd,” » undoer ¢ feact situation you have (re-
sented to us, the cutstanding right of reinstn.ement

bold by the second purcheser, 1L, i, Casey, is sn "inter-
vening right™ ac mesnt by Article 626, then such right

will operate &2 & bar to 2 reinstatoment of the first snle,
If not, the first s.le is subjecot to reinstetement,

In Gul? Frodustlion Compeny v. State, 31 3, . 184
{‘rit of EZrror Ref,), the 3en sntonio Court of Civil impecls
in refexrings to ¢ke “"iIntervening rights™ provided for in
Article 5326 stated that by such leangusgo the legislature
meant "such rights of third parties ss constituts a present
existing bar to reinstatement -« an existing vesti~d right,
enforceable at the tire by the party owning suoh right,”
Bowever, an analysis of the faots involved in that ezse
discloses that the gecond scle whioh war there claimed to e
2 bar tc the rigcht of reinstatexent of the first s2l1e weg &
sale msds upon c¢cniition of settlement, whiok ooniition
had not besn perform’d, Further, the second purchascr hsd
sotually abandoned the lend snd made known his absndoament
t0 the land Commissioner, In such sirsumstancs:s Ho richt-
of reinstatement existed in favor of the sesoond purchsser,
a8 his failure to oomply with the settlement condition of
his purchece wholly invalidated the sele to him end put en
ond to his righte in the land, This convlusion is affirmed
in the opiniocn in the Culf case, Therefore, &s no right
of reinstatement exieted in favor of the zeccnd purchaser,
his sele having been volded, there was no intervening right
vhich would operate to bsr s reinstatexent of ths Cirst sale
to Kidd., In meking e finding end eonclusion which wus nee
gesgary to reach the result errived et by the Court of Civil
Appenls, in Culf v, Stute ocase, supre, the Court et pspe
134 of the report significantly mede this statement with
respest to the charaster of the right of reinstetemsnt owned
by & forfeiting purchasert

*J¢t 18 true, alsc, as held in lewless v,
wright, that the 8tste of Texas at that time was
invezted with the title to the land, and the right

$0 resell tho land! sublest, lmw!s*er\\'t.nrI and alwe
to the r3 [+ or rendeos to reﬁﬁt&g
the origine)l saje &L oRy ¢ {n the absonoce 61

YInterven T 8 © 3 Y168, ADd Just there
precisely t ered! 6lleny owvned & 0
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o

:» of the transfer to lewis, And that woas & vested
[sht whiokh no statute Or eot of the 1And GCOMNISEionor
ould take away Jrox him.” (URAGTB00TINng Ours) )

Thue, it &g found that the Ceurt in Gulf Production
Co, Y. State oxpreusly held that the richt of reinststoment
owned by ¢ forfeiting purcheser 15 & vested ripht,

2] Jod |

In Cruzan v, Telker, 119 Tex, 189. 26 S. ¥, [2)
905, the Supreme Court in detinins the “intervening rights©
moent by Article 53Z¢ stzted that such rights must be
"yglid, existent and lerslly enforcegble when written ro-
quest for rcinstatemeant is made, o o* Howsver, the only
question determineé by the Court wie whether or not the
rights of & permittes whose permit to prospset for oil

and gz¢ hed been oanceled ani forfelited, was an intervening
right within the meaning of Artiole 6328, The Court held
thet the rights of the forfeiting oill and gas pernmittes

d1d not bvar a reinstatemsnt of first ssle made subseguent to
the forfeiture of the o4l and gass permit, .

The Cruzan ¢ase iz distincuishable from ths Bitusticn
presented by your resuest in this respsets the oll amd gas
pormittes in the Cruzan gase had no right of reinstatement
after forfeiture of his permit for fallurs to begin develop-
mont within the time fixed by stetute, Al) of his rights
ended goupletely and finally with forfeiture of his permit,
end such rights were not subjeot to reimstetement, heress,
under the faots related by you, the seoond purchaser, Casey,
by virtue of Article 5326, does -have the right to raf.n.stat.a
his forfeited sale, Zhie right, im Oulf Froiuotion Co, v,
Stete, suprs, was stated to be a "vested right,”

In Preazls v, wﬁlkﬁr. 120 Tex, 291' 26 S. Ve (2)
629, 1t waz beld thet the ripght eoeruing from & mere £iling
of en application to prospect for o0il end gas with the County
Clerk 414 not cconstitute such an intervening right as wes
meont by Article 83828, FPrsctically the ssme langusge as i3
found 4n the Culf esce ani the Cruzan oace, supre, was used
by the eourt in defining the charwoter of right meant by the
tern “intervening risht™ in Articls 8326, is pointed out
in Preels v. Welker, the mere filinc of an epplisetion ¢4
not pive rise to a vested right in the applicant bBedause the
Land Comuissioner wae vested dy statute with some discretion
in determinine whether o not to issue e pernmit in the event
an epplisation for permit should later dbe filed with the
- Land Commis:ioner,
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5 £ind po ezscs other than Culf v, Stcie, surrs,
in whiobh there has beon dlscusccd the juestion of whather
or not the right of roinstatcment unde- Article 5326 con-
stitutes an enforoesble vested richt. In viow of the feot
that the Supreme Court has tvice citel with spprovel the
Culf v, Otate decision, we fetl construinod to follow the
lenuege in such decisicn vhich Rolds tia® the richt of
reinstetenent is s ves.ed right,

You mre, therefore, advised that,in our opinicn,
the right of refinetatcment oxisting in fevor of the second
purchzser (here 1, 5. Caccy) 45 on enforovatle, vested
right within the resnins of the cbove guoted drecisiom, ond
that susch right of reinststexent, 20 long as §{t is out-
standing, 18 an "inte-vening richt™ within the recning of
Artiele 5326, whick operates to ber u reinstsiement of the
firet forfelied szle,

te reslize, and bore frupkly stale, tixt some
doubt exiets as toc the corvoctness of this heliing in viex
of the browed lspgusge used in the ebove cited exses in
defining the ohernoter of right necessary to constitute
tn intervening ripht es $hat ter:m 48 uted 4in the stutuie,
It has long becn o rule of the Attorney Cenerel's Doparte
mant, however, that when douvtful questions srae prezented
to this department with respsot to the rights of the State
in its puklic landis, suok éoubtful guestions shall be
deterzined by thie cepartment in fovor of tho Stete, This
rule, en the reszson which forme ite dasis, sre well
stated in en opinion of this dopertment written in 1932
by then iesistent Attorney Coneral R, 7o Yarborough,
Opinions of Attorney Cenerul, 193032, pege 220, Ve gquote
from thet opinion as followst

*This rule has bovn followed evur £ince
the edministration of tho Fonoratle C, ). Curee
ton as Attorney Cenersl, enf is most briefl
sta2ted in an opinion writmn by the Honorsd
E. e Smith, former ssel:ztant ittorney Genercl,
and epproved by tho Homeratle Chief Justice
Sureton, then ittorney Gensrel., The slatement
is ex rollousy

*If the Sta2te owns the siinerzls in
this lznd, euoch ownership may bve of little
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or grest value, but if we advise thet this
osmership be surrendered on the at_-te of
fucte -presented end our edvice should be
¥rong, our error ozn never be corrected,
shereas 1f our advice not to-surrender the
richts of the State 1s wreng, tho vendees
of ¥r. Cibson ctzn have our er.or corrcoted
by proper lerzl progeedings,

*In &1l ocontroversles involvins the
rights of the Gtute, it 45 the duty &nd
likowiise the policy of the iAttorney Cen-
ersl'e Te,artaent to decide all sudstantial
doubts in favor of the State for the ressons
Just mptioned, t”

Ye feel thet the foregeolng is ¢ wholesome rule
and thet 4t properly may be herc arplied, If ve hold that
e £irst sale nay be reinstated, notwithstending the existing
rirht of reinststcement in fevor of & ssocond purcheser, the
suestion will possibly never be setilod Dy an opinion of the
Suprene Court, On the othor hend, 4f vic hold that the right
of reinstatemont of a scoond purchese bers the réinstatement
of the first purchese, the guestion can be tested on rendamus
proceedings in the Supremo Court, snd & direct julicial cs-
cortainment csn thus be obtained,

Further, wz fecl boun® to give grest weight to the
vniform depertmentel conatruction which the Ceneral land
Cfrice hes piven to thiz sietute for mony years., This is
¢ matter which &irectly involves the sdministration of the
efeirs of the land OfTioc end s long setiled prectice and
oonstructicn cf the Lund Of {ce oconcerning & metter which
it is oharged to sdminister ghould not be overturan:d dy
this departmont unleas ths construstion end practice of the
Lend Office 15 cleerly wronge This vie do not f£ind to be ths
CEEQ,

Acgordinrly, our opinicn Fo. 0«750 and our supple=~
mentzl opinion of ¥ay 16, 1939, both addressed to you, are
upon reconeii-rztion withirevn, snd you are now adviscd thet, |
in our opinion, the outetending right of reinstztement o.ped- %3
by L. A. Caeey, the second purchaser of the lan! in guastion, ¢
i & ber to the reinstatement of the forfeited first 5218 4 o

/ TS OPINION

CONSIDERED AND

APPROVLD 1N
LIRITED

CONFERENCE

L

Yours viry ‘truly

Gernest TMuns mrogg CENSRS

LTTOARNEY OFWNFRAT. NT TRYASQ




